

Appointers must ensure that their clients are aware of the existence of this agreement and that the use of an Alternate is covered by their own Client Agreements.

FINANCEHEADS CONTINUITY AGREEMENT
THIS CONTINUITY AGREEMENT ( the “Agreement”)is made the [day[ of [Month] [Year] BETWEEN: 

[PRACTICE / COMPANY / NAME] of [address] (the “Appointer”) 

and 

[PRACTICE / COMPANY / NAME] of [address] (the “Alternate”) 
(the hereinafter jointly referred to as “the Parties”) 
WHEREAS

A
The Appointer wishes to ensure the continuity of the services to its clients and the protection of its clients’ interests; and

B
The Alternate has the skills, experience and expertise to provide such services and is willing to provide such continuity of services to the clients; and

C
The Appointer would like to appoint the Alternate for the purposes of providing such services to clients in the event that the Appointer is unable to provide such services the Event.
THE PARTIES HEREBY AGREE AS FOLLOWS:

1 Definitions 

In this Agreement headings do not affect construction, the singular includes the plural and the masculine includes the feminine and, unless stated otherwise: 
“Appointer” 
means the practice for whose Clients continuity cover is to be provided under this Agreement 

“Appointer's Representative”
 means someone appointed by the Appointed to represent them and my include an executor or attorney. 

“Alternate” 
means the practice or individual appointed by the Appointer in accordance with this Agreement to provide the Services to the Client after the Event.

“Clients”
means any or all clients of the Appointer as notified to the Alternate from time to time.

“Client Agreement”
means the terms and conditions signed by and between the Appointer and the Client for the purchase of Services.
“Event” 
means the long term illness/incapacity/absence or death of the Appointer and any other event specified herein.

“Services” 
means the services that have been, or are being, supplied to the Clients by the Appointer at the date of the Event.

2 Responsibilities of Appointer 

2.1 The Appointer shall appoint a Representative who will notify the Alternate if an Event occurs, and will facilitate the Alternate's access to records of the Appointers practice and Client information and records, subject to any legal restrictions, including but not limited to the Data Protection Act 1998 (the “Act”).

2.2 Subject to Clause 2.1, the Appointer will maintain a record of their practice and ensure the Alternate has a copy or access to a copy of such records. Key records are:

a) Practice work pack; and

b) Client work packs to include an up to date list of clients. 


[Details of these packs are attached to this agreement as appendices].
2.3 The Appointer recognises and accepts that the Alternate will not be responsible for or liable in respect of any Services provided to the Client prior to the Event. 

2.4 The Alternate and the Appointer (or Appointer’s Representative as appropriate) shall review this Agreement within three (3) months of the Event (“First Review”). The First Review shall encompass future arrangements for the delivery of Services by the Alternate, current status of the Appointer’s practice and future options for the Appointer’s practice.
2.5 It is possible for the Appointer to appoint more than one Alternate. In this case the Appointer shall advise all Alternates the individual scope of their Services to be provided under the Agreement. [The scope of the Services for each Alternate is attached as an appendix to this Agreement].
3 Responsibilities of Alternate 

3.1 The Alternate, on receipt of notification of the Event, shall as soon as practicable: 

c) notify the Clients of the Event and advise the Clients of the Clients’ right to refuse the Alternate's Services;

d) provide the Services to the Clients under the terms of the Client Agreement issued by the Appointer; and

e) provide the Services to the Clients in accordance with the Laws of their respective CCAB Institute. 

3.1 In the event of being unable to provide the Services to the Clients the Alternate shall appoint a sub-contractor who is acceptable to the Clients and who will have the appropriate skills and qualifications to deliver the Services. The Alternate shall be liable for all acts or omissions on the part of its sub-contractors as though they were the Alternate’s acts and omissions.

3.2 At the Appointer’s reasonable request, the Alternate shall demonstrate to the Appointer that they have the required qualifications and authorisations and expertise to provide and manage Services to the Clients.

3.3 If the Appointer recovers from the Event, it shall notify the Alternate and the Alternate shall:

f) cease to provide the Services to the Clients;

g) return all the Clients’ records to the Appointer;

h) provide the Appointer with access to any deliverables delivered to the Clients as a result of the Services; and 

i) will provide a handover of the Services to the Appointer within [4 weeks] of receipt of the Appointer’s notification.

3.4 The Alternate hereby agrees that it shall not sell or solicit for the sale of its services or products directly to any Client to whom it has delivered Services under this Agreement at any time during the term of this Agreement or for a period of twelve (12) months thereafter, whether or not the Alternate believes such services to be competitive with the Services.

4 Fees and Payment 

4.1 The Alternate will bill the Clients in accordance with the Client Agreement until the First Review stated in Clause 2.4 and thereafter as agreed by the Parties.

4.2 The Appointer agrees to pay the following fixed and variable fees (“Fees”) to the Alternate as consideration for the Services until the First Review and thereafter as agreed by the Parties:

j) in relation to management of the Appointer’s practice, a fixed monthly fee of [£x]; and

k) in relation to the Services, a variable fee of [x%] of net Client billing invoiced
4.3 The Alternate shall invoice the Appointer [monthly in arrears] for fees in accordance with paragraph 4.2 and supply full details of the basis of calculation. 
4.4 The Appointer shall pay the Alternates invoices within [x] days of receipt of such invoice. 

4.5 The Alternate may [not] claim for all reasonable expenses incurred with the performance of their duties.
5 Confidentiality and Data Protection 

5.1 Confidential Information shall be defined as any information (whether in oral, written or electronic form) belonging or relating to a party’s or a Client’s business affairs or activities and which: (i) has been marked as confidential or proprietary, (ii) has been identified orally or in writing as being of a confidential nature, or (iii) which may reasonably be supposed to be confidential in the circumstances.

5.2 Each party (the “Recipient”) undertakes that for a period of five years from the date of disclosure it will not, without the prior written consent of the other party, use, disclose, copy or modify the other party’s or a Client’s Confidential Information (or permit others to do so) other than is necessary for the performance of its rights and obligations under this Agreement. 
5.3 Each party hereby agrees that it shall treat the other's Confidential Information with the same degree of care as it employs with regard to its own Confidential Information of a like nature and in any event in accordance with best current commercial security practices, disclosing such Confidential Information only to those of its employees, consultants and bona fide professional advisers who need to have such information for the purposes of this Agreement and ensuring that such employees, consultants and professional advisers shall be bound by the same confidentiality obligations as are set out in this Clause 5. The Recipient shall be liable for any breach of this Clause 5 by any of its employees, consultants or bona fide professional advisers as though the Recipient had itself committed such breach. 

5.4 The provisions of Clause 5.2 and 5.3 shall not apply to:

l) any information in the public domain otherwise than by breach of this Agreement;

m) information in the possession of the receiving party thereof before disclosure thereof by the disclosing party;
n) information lawfully obtained without restriction from a third party; and

o) information required to be disclosed by a court of competent jurisdiction, governmental body or applicable regulatory authority provided that the party under such duty to disclose shall use all reasonable endeavours to give the other party as much prior notice of such disclosure as is reasonably practicable.

5.5 If this Agreement terminated, each party shall, at the other party’s option, return or destroy all Confidential Information of the other party

5.6 The Alternate acknowledges that it may acquire Personal Data (as defined in the Act), in respect of Clients and/or other third parties in the course of this Agreement, and it shall comply in full with the requirements of the Act in respect of such Personal Data. 

5.7 The Alternate agrees that in the context of this Agreement, the Appointer is the Data Controller and the Alternate is a Data Processor as defined in the Act and the Alternate shall process such Personal Data strictly in accordance with the Client Agreement. 

5.8 The Alternate hereby agrees to comply with the Seventh Data Protection Principle as set out in the Act, regarding data security.

6 Warranty

6.1 The Alternate warrants that:

p) the Services and any resulting deliverables will comply with all applicable statutory, regulatory and legal requirements; 

q) any intellectual property rights that might subsist in the Services and any resulting deliverables are owned or licensed by the Alternate, and that it is entitled to grant, and shall grant, to the Appointer a perpetual, royalty-free, sub-licenseable licence to use such intellectual property rights for the purpose of the Client Agreement; and

r) the Services will be carried out with reasonable skill and care in accordance with the applicable appendix by personnel whose qualifications and experience will be appropriate for the tasks to which they are allocated.

7 Personnel

7.1 Nothing contained in this Agreement shall be deemed or construed as creating a partnership, joint venture, employee and employer, or principal and agent relationship between the Parties.  Each party’s status with respect to one another is that of an independent contractor.  Neither party shall have any right, power or authority to create any obligation, express or implied, on behalf of the other or to hold itself out as having such a right. 

7.2 The Alternate is solely responsible for the administration of all salary, tax, National Insurance, performance appraisal, disciplinary, grievance and other employment-related matters in respect of the Alternate and/or its employees howsoever arising. 

8 Liability and Insurance

8.1 Each Party is responsible for its own Professional Indemnity Insurance. 

8.2 The Alternate hereby agrees to ensure that it has in force for the duration of this Agreement and for a period of not less than three (3) years afterwards appropriate insurance to cover its liabilities under this Agreement and it shall, at the Appointer’s reasonable request, make available for inspection all relevant certificates and evidence of premiums being paid in respect of such insurance 

8.3 Nothing in this Agreement shall exclude or limit either party’s liability for (i) fraud or other criminal act, (ii) personal injury or death caused by the negligence of its employees in connection with the performance of their duties hereunder or by defects in any deliverable supplied pursuant to this Agreement, or (iii) any other liability that cannot be excluded by law.

8.4 The Appointer shall not be liable to the Alternate for any losses whatsoever (whether lost future revenues, lost future profits, expenditure incurred to no benefit, or otherwise) suffered or incurred by the Alternate solely or substantially because this Agreement has been terminated.

8.5 The Alternate agrees to defend at its own expense all actions, proceedings, claims and demands in any way connected with the Agreement, or the Services and any resulting deliverables, brought or threatened against the Appointer or the Client by a third party alleging that the Services or any resulting deliverables breach that third party’s intellectual property rights, except to the extent that any such claim arises from specific instructions provided by the Appointer. 

9 Duration & Termination. 

9.1 This Agreement shall become effective on the date above first written and shall continue until [x] unless and until terminated in accordance with the provisions of Clause 9.2.
9.2 Either party (“the Initiating Party”) may forthwith terminate this Agreement at any time:

s) if the other party materially breaches this Agreement and fails to remedy that breach within thirty (30) days of a written request to do so; or

t) if the other party is, or is (in the reasonable opinion of the Initiating Party) about to become, insolvent, or to cease to trade, or appoints or has appointed an administrator over its assets and operations; or

u) if  upon the giving of [three (3) months] notice, such notice will be deemed to have been received [48 hours] after posting.

9.3 The expiry of this Agreement or the termination thereof for whatever reasons shall be without prejudice to any other rights or remedies a party may be entitled to under law and shall not affect the respective rights and liabilities of either of the parties accrued prior to such termination.

10  Applicable Law and disputes 

10.1 This agreement shall be governed and construed in accordance with [English] law. If a dispute or claim arises it shall be resolved by negotiation between the Parties or by an arbitrator appointed by the Parties 

10.2 If any clause of this agreement becomes illegal or obsolete it shall have no likewise effect on any other clause. 

10.3 Legal advice engaged by any Party to this agreement will be their sole responsibility and incur no cost to other Parties.

11 Survival.

The following clauses shall continue to be in effect after the termination or expiration of this Agreement: 1, 3.4, 4, 7, 8, 9.3, and 12.
12 General.

12.1 If an English Court judges any provision of this Agreement to be invalid, void, or unenforceable, the Parties agree that the remaining provisions of this Agreement shall remain valid and enforceable. 
12.2 No waiver by either party of any term hereof shall constitute a waiver of any such term in any other case whether prior or subsequent thereto. 
12.3 No single or partial exercise of any power or right by either party shall preclude any other or further exercise thereof or the exercise of any such power or right under this Agreement. 
12.4 This Agreement may not be changed, modified, amended, released or discharged except by a subsequent written agreement or amendment executed by duly authorised representatives of the Parties. 
12.5 A person who is not a party to this Agreement has no rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement but this does not affect any right or remedy of a third party that exists or is available apart from the Act. 
12.6 Neither party is responsible for failure to fulfil its obligations hereunder due to causes beyond its reasonable control that directly or indirectly delay or prevent its timely performance hereunder. 
12.7 All notices made pursuant to this Agreement must be made in writing, sent postage prepaid by registered or recorded mail, addressed to the other party's address stated above and marked for the attention of “The Company Secretary”. 
12.8 In the event of the death of the Appointer the Appointer’s Representative may issue notice to the Alternate. 
12.9 This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and shall supersede all previous representations, agreements and other communications between the parties, both oral and written. 
12.10 Neither party may assign this Agreement or otherwise transfer any rights or obligations under this Agreement except with the prior written consent of the other party.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement through their duly authorised representatives on the dates set forth below:

SIGNED by [or on behalf of] 

[Name of Appointer] [Date] 

IN THE PRESENCE of 

[Name of witness] 
SIGNED by [or on behalf of] 

[Name of Alternate] [Date] 

IN THE PRESENCE of 

[Name of witness]
Appendix
Introduction

· Clients and next of kin should be aware of alternate(s) existence – name, number and email.

· Work packs to be kept in location currently accessible only by appointer/principle.  Details of how to access should be provided – contact person, key location, pack location.

· If more than one alternate specify split of responsibilities

· Separate actions for illness/holiday cover, serious/long term illness and death.
Client work pack

Contact list – names, numbers, email addresses, location

Filing system – any standard sections where your alternate might expect to find work done to date, work still to be done etc

Summary of client expectations if not covered by contract.

Key filing dates for which you have responsibility – Companies House (year end accounts and annual return), Tax, professional bodies, Data Protection, VAT

Practice work pack

Ensure your alternate is aware of the legal structure of your practice and key modus operandi.
1. Legal

a. Any existing powers of attorney

b. Will particularly in relation to shareholding/profit shares and next of kin

c. Pension contact information

d. Key filing dates – Companies House, Tax, professional bodies, Data Protection, VAT

e. Insurance details and notification requirements (alternate may also need to notify their own insurer of changed work).

2. Passwords

a. Own PC/laptop

b. Email (all accounts)

c. Different systems and web pages

i. Accounting package, on line bank, web hosting, membership sites (linkedIn, accounting web…..) 

d. Exclude client systems – ensure someone at client has and provide their name/contact/details of system.

3. Standard documentation/processes

a. Money Laundering

b. Contracts

c. Action lists or plans

d. Accounting and time recording

4. Associated personnel

a. Any staff information – roles, responsibilities, remuneration, contact info

b. Contact information for any associates/strategic partners and any specific activities/commitments that need to be covered.

c. Contact information for key suppliers

We suggest that your work packs are reviewed and updated as appropriate 6 monthly and any changes/points of note discussed with your Alternate(s).
